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Introduction  

1. This paper deals with the proposed European Union ‘equal treatment’ directive (the 

‘Directive’ or the ‘ETD’).1  

2. The directive seeks to regulate discrimination in commercial activities by reference to four 

protected characteristics2:  

2.1. Age;  

2.2. Disability; 

2.3. Religion; and 

2.4. Sexual Orientation. 

3. There is a report from the European (Luxembourg) Presidency on the progress of ETD 

entitled Proposal for a Council Directive on implementing the principle of equal treatment between persons 

irrespective of religion or belief, disability, age or sexual orientation.3  

4. The ETD has been the subject of a number of criticisms. There are, indeed, very good 

reasons why the ETD should not become law.4  

5. If passed by the European Council, the ETD would require member states to pass national 

legislation implementing new anti-discrimination laws. National legislation would be required 

whether member states currently have such laws or not. Each member state’s legislation 

would have to comply with the ETD.  

6. If passed, the ETD would not continue any existing protections for religion, belief and 

conscience for individuals in the supply and acquisition of goods and services in the respective 

member states.  

7. The ETD would provide a new minimum standard in the area of discrimination in commerce. 

Some member states may in fact choose to exceed the ETD requirements. But all states would 

                                                           
1 The proposed directive, Proposal for a Council Directive on implementing the principle of equal treatment between persons irrespective of 
religion or belief, disability, age or sexual orientation, can be found as an annotated version, detailing its legal and drafting flaws 
can be found at http://www.respectfreedom.eu/draft/. For an academic commentary by European law experts, see Paul 
Craig and Grainne de Burca, EU Law – Text and Materials, 6th ed. Oxford, 2015, 184, 189, 200 – 204, 222, 894 – 914 esp. at 
913 -914. 
2 These four areas are also covered in the Council Directive 2000/78/EC in relation to equal treatment in employment and 
occupation. Race and Ethnicity are covered in the Racial Equality Directive 2000/43/EC.  
3 From the Presidency to the Permanent Representatives Committee / Council No. prev. doc.: 13773/15 SOC 645 
ANTIDISCRIM 12 JAI 827 MI 698 FREMP 245 No. Cion doc.: 11531/08 SOC 411 JAI 368 MI 246 Subject: Proposal 
for a Council Directive on implementing the principle of equal treatment between persons irrespective of religion or 
belief, disability, age or sexual orientation - Progress Report at http://data.consilium.europa.eu/doc/document/ST-
13877-2015-INIT/en/pdf. 
4 For examples of discussions of the problems with the ETD, see James Dingemans QC, ‘In the matter of the proposed 
EU Directive on Equal Treatment between persons irrespective of religion or belief, disability, age or sexual orientation 
(2008/0140)’, The Christian Institute, 5 December 2008 at 28; Paul Coleman and Roger Kiska. ‘The proposed EU ‘equal 
treatment’ directive-how the UK gives other EU member states a glimpse of the future.’ International Journal for Religious 
Freedom: Rising Restrictions Worldwide 5.1 (2012): 113-128; http://www.respectfreedom.eu/; and 
https://agendaeurope.files.wordpress.com/2014/11/marginalia-1-eu-anti-discrimination-directive.pdf.  

http://www.respectfreedom.eu/draft/
http://data.consilium.europa.eu/doc/document/ST-13877-2015-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-13877-2015-INIT/en/pdf
http://www.respectfreedom.eu/
https://agendaeurope.files.wordpress.com/2014/11/marginalia-1-eu-anti-discrimination-directive.pdf
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need to meet its minimum requirements irrespective of their existing laws if those existing 

laws failed to meet the ETD minimum standard. 

8. The directive cannot pass without the unanimous vote5in favour of all twenty-eight member 

states represented on the Council.6 Ratification of the Parliament would also be required. That 

ratification seems to be a political likelihood. 

9. Germany is the strongest opponent of the ETD on the Council. Because it cannot pass 

without a unanimous vote, Germany is being placed under pressure to negotiate on the ETD.7 

Whether Germany will retain its current resolve is not certain. Other member states may yet 

join in the resolve not to pass the directive. It would seem unlikely that the ETD would pass 

over the next six months because:  

9.1. Germany’s national government is conservative and seems determined to remain strongly 

opposed, for the moment at least; 

9.2. The new Presidency from the Netherlands is being encouraged at the domestic level to: 

9.2.1. Act to augment the economic position of the Netherlands and the European Union 

by clearing off impediments to growth; 

9.2.2. Rid the European Union of the ETD in particular, which one of its former 

Presidents has recently described as an ‘absurd piece of legislation’ and the Dutch 

Presidency as ‘a great opportunity to [rid it] from the agenda’ 8; 

9.2.3. The new Polish conservative government could be anticipated to vote with Germany 

against the legislation if it were put to a vote. 

10. The legislation that is before the Council has, in many respects, the appearance of a poorly 

considered, incomplete draft. The impression of an incomplete draft is conveyed by missing 

or incomplete footnotes9 poor drafting10There is a continued degree of dispute among 

Council members regarding the current draft11. 

 

 

                                                           
5 Article 19 of the Treaty on the Functioning of the EU, ‘TFEU’. 
6 Article 19 TFEU. 
7 http://www.ilga-europe.org/resources/news/latest-news/joint-appeal-german-federal-government. 
8 http://www.respectfreedom.eu/wp-content/uploads/2015/12/Bolkestein-Article-English-Translation.pdf  

9 See as an illustration, footnote 50 from the Explanatory Memorandum: “[ COM (2008) XXX ].”, where the highlighting 
forms part of the proposed text. See also footnotes 72 to 75 of the directive text, which appear in the form: 

“72 OJ C , , p. . 
73 OJ C , , p. . 
74 OJ C , , p. . 
75 OJ C , , p. .” 

10 See http://www.respectfreedom.eu/draft/ , referenced at note 1. 
11 At http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0426:FIN:EN:PDF there is an expurgated 
version. See http://www.respectfreedom.eu/draft/ , referenced at note 1. As to the criticisms maintained by various 
member states, see http://data.consilium.europa.eu/doc/document/ST-13877-2015-INIT/en/pdf  discussed in more 
detail below. 

http://www.ilga-europe.org/resources/news/latest-news/joint-appeal-german-federal-government
http://www.respectfreedom.eu/wp-content/uploads/2015/12/Bolkestein-Article-English-Translation.pdf
http://www.respectfreedom.eu/draft/
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0426:FIN:EN:PDF
http://www.respectfreedom.eu/draft/
http://data.consilium.europa.eu/doc/document/ST-13877-2015-INIT/en/pdf
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The ETD and other types of discrimination legislation 

11. The ETD is, in many respects, similar to other anti-discrimination legislation in other 

jurisdictions. They include the United Kingdom, United States, Canada and Australia.12  

12. This type of legislation protects certain characteristics from discrimination. In some instances, 

the subjective offence of person is sufficient to give rise to liability. This is so with the ETD. 

Legislation of this type has had, in a number of the jurisdictions, ruinous effect upon 

individuals. They include operators of properties or suppliers of goods or services.13 In 

jurisdictions where subjective offence of person is sufficient, the legislation has had a negative 

impact upon freedoms of speech, association, contract and religion, belief and conscience. 

With the ETD, it is reasonable to expect that the effects on individuals and the freedoms 

mentioned will be even greater than those experienced in other jurisdictions. 

13. In some jurisdictions, there is an exemption for individuals who act pursuant to religious belief 

and conscience.14 That would not be the case if the ETD became law. 15 The ETD provides for 

strict liability with no capacity for reasonable accommodation of religious or conscientious 

conduct. 

General Observations on the ETD 

14. The ETD is harsh and poorly drafted anti-discrimination legislation.  

                                                           
12 The UK legislation, relevant cases and the resulting difficulties with discrimination and so-called ‘hate speech’ laws are 
discussed in the articles of Dingemans and Coleman and Siska referred to in note 7, above. The Canadian Human Rights 
Act 1976 – 1977 posed particular problems at section 13(1) in prohibiting so-called ‘hate speech’. Its problems and the 
ultimate repeal of the section are discussed in Jonathan Kay’s 7 June 2012 National Post article at 
http://news.nationalpost.com/full-comment/jonathan-kay-good-riddance-to-section-13-of-the-canadian-human-rights-
act and Michael Woods’ 27 June 2013 National Post article at http://news.nationalpost.com/news/canada/hate-speech-no-
longer-part-of-canadas-human-rights-act . As to the United States position under the Bill of Rights, see chapters 
respectively by Frank S Ravitch (13), Brett G Scharffs (14), Barbara Billingsley (15) and Charles J Russo in Paul Babie and 
Neville Rochow (eds) Freedom of Religion under Bills of Rights, University of Adelaide Press, (2012), available for download at 
https://www.adelaide.edu.au/press/titles/freedom-religion/ . For a discussion of the comparative states of Australian and 
United States law, see Neville Rochow SC, ‘An Incurable Malaise: Commonwealth v Australian Capital Territory and Baskin v 
Bogan as Symptoms of Early Onset Dystopia’, 2016 BYU Law Review, PDF of galley proof available at 
file:///C:/Users/Neville/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/VHGD78OE/Rochow.P
AA%20(00000003).pdf at text accompanying notes 88 to 112 and 244 to 254. As to the Australian anomalies in relation to 
so-called ‘hate speech’, see Richard King, On Offence, chapters 6 and 7. On discrimination legislation generally, see; Liora 
Lazarus, Christopher and Nigel Bowles, Reasoning Rights – Comparative Judicial Engagement, Hart Publishing (2014) and 
particularly chapters by Paul Yowell (5), Christopher McCrudden and Brett G Scharffs (10), Carolyn Evans (11) and Paul 
Babie and James Krumery-Quinn (13); articles by Neil James Foster at https://lawandreligionaustralia.wordpress.com/; 
and Jeremy Waldron, The Harm in Hate Speech, Harvard (2012). 
13 See cases cited in Rochow at text referred to in note 11, above. 
14 See as an example Equal Opportunity Act 2010 (Vic) sections 75 – 77, the subject of the decision in Christian Youth Camps 
Limited v Cobaw Community Health Service Limited [2014] VSCA 75 
15 See Coleman and Kiska cited at note 7. 

http://news.nationalpost.com/full-comment/jonathan-kay-good-riddance-to-section-13-of-the-canadian-human-rights-act
http://news.nationalpost.com/full-comment/jonathan-kay-good-riddance-to-section-13-of-the-canadian-human-rights-act
http://news.nationalpost.com/news/canada/hate-speech-no-longer-part-of-canadas-human-rights-act
http://news.nationalpost.com/news/canada/hate-speech-no-longer-part-of-canadas-human-rights-act
https://www.adelaide.edu.au/press/titles/freedom-religion/
file:///C:/Users/Neville/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/VHGD78OE/Rochow.PAA%20(00000003).pdf
file:///C:/Users/Neville/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/VHGD78OE/Rochow.PAA%20(00000003).pdf
https://lawandreligionaustralia.wordpress.com/
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14.1. The ETD has, since its 2008 introduction, been through several iterations but has not 

passed into law despite its having been before the Council and Working Groups 

throughout that time.16 

14.2. The ETD is vague and ambiguous in its terms. It provides a poor template for 

legislation in member states. 

14.3. The ETD gives no capacity for national adaptation. Once it becomes law, no member 

state will be free to repeal any part of the anti-discrimination laws that implement the 

ETD. 

14.4. The directive would encourage vexatious and frivolous litigation.  

14.4.1. Its ambiguity would encourage litigation to determine the meaning and scope 

of the law. 

14.4.2. It would alter the burden of proof and introduction of presumptions that 

make actions readily established and virtually impossible to defend.17 

14.4.3. It also requires the establishment of government-funded agencies that 

promote and assist in the bringing of complaints.18 

14.5. The ETD provides for no funding or other assistance to respondents. It would effect 

an unjust imbalance between complainant and respondent.19 

15. The ETD would operate to undermine social inclusion. It would have the effect of excluding 

sections of the community from public and commercial life. Those most likely affected would 

be those who have strong beliefs in moral codes and appropriate expressions of sexuality. 

Principal arguments against the passage of the ETD 

16. There are good arguments against the passage of the ETD in its current form apart from those 

that relate to religious freedom. They are economic and legal in nature.  

17. Both of them may be used with select members of the Council and their national governments. 

They may also be used with business leaders, legal academics and religious and other community 

leaders to encourage them to join in the opposition to the directive. 

Economic issues 

18. The ETD has not been properly examined for its economic effects.20 Proper assessment needs 

to be undertaken to determine: 

18.1. whether the costs of compliance are disproportionately high to the benefits delivered; 

                                                           
16 See legislative history summarised in the Background to Proposed Strategy and Outline of Strategic Response at the 
commencement of this White Paper. 
17 Articles 5 to 12 of the ETD, (passim).  
18 Ibid 
19 Ibid 
20 http://www.respectfreedom.eu/  

http://www.respectfreedom.eu/
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18.2. whether the structures to be erected under the ETD are efficient;  

18.3. whether the litigation model under the ETD is the most appropriate; 

18.4. whether individual perception of ‘offence”, as opposed to demonstrable harm, would be 

efficient as a ground for potential liability; 

18.5. whether the new quasi-prosecutorial agency is necessary;  

18.6. whether any member states already have agencies and authorities that could undertake the 

proposed role;  

18.7. whether the procedural reforms required by the ETD encourage litigation that will re-

allocate scarce resources proportionately and efficiently; 

18.8. whether the impact the ETD would have on freedom of contract is justified;21 

18.9. whether the cost burden would be unfairly cast upon small to medium sized enterprises; 

18.10. whether:  

18.10.1. the effect of the ETD on freedoms of speech, association, religion, conscience 

and belief is economically detrimental;22 

18.10.2. there should be universal locus standi; and 

18.10.3. if so, there should be cost penalties against complainants to whom offence has 

been caused;  

18.11. whether there should be very short and strict time limits so that a trader would have some 

means of predicting a complaint; 

18.12. whether the burden of proof should be altered and, if so, with what economic effect; 

18.13. whether presumptions should be put in place to make cases easier for complainants to 

establish and, if so, with what economic effect; 

18.14. whether the complexities of the model will mean that there is justification for the 

increased transactional costs in legal advice; 

18.15. whether the ETD would have equal impact throughout the European Union given that 

some countries, such as Italy, Spain, Poland and Germany, have economies that rely 

strongly upon small to medium sized family businesses. 

                                                           
21 http://www.respectfreedom.eu/  
22 Deloitte Access Economics, The economic impact of religious activities – scoping study, July 2013. Copies available upon request 
from the author. See also Brian J. Grim, Greg Clark, and Robert Edward Snyder, ‘Is Religious Freedom Good for 
Business?: A Conceptual and Empirical Analysis’ (2014) Volume 10 IJRR, Article 4, 
http://www.religjournal.com/articles/article_view.php?id=85; 
http://religiousfreedomandbusiness.org/2/post/2014/05/religious-freedom-linked-to-economic-growth-finds-global-
study.html; Brian J. Grim and Roger Finke, The Price of Freedom Denied (2011), 206; University of Toronto, Rotman School 
of Management. ‘Religion is good for business, shows study.’ Science Daily, 20 December 2013. 
<www.sciencedaily.com/releases/2013/12/131220154509.htm>. 

http://www.respectfreedom.eu/
http://www.religjournal.com/articles/article_view.php?id=85
http://religiousfreedomandbusiness.org/2/post/2014/05/religious-freedom-linked-to-economic-growth-finds-global-study.html
http://religiousfreedomandbusiness.org/2/post/2014/05/religious-freedom-linked-to-economic-growth-finds-global-study.html
file://///10.167.188.8/Volume_1/Common/1_EU%20Institutions/European%20Commission/0_Consultations/Tolerance%20and%20respect%20preventing%20and%20combating%20anti-Semitic%20and%20anti-Muslim%20hatred%20in%20Europe/www.sciencedaily.com/releases/2013/12/131220154509.htm
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19. Following on from points made in the preceding paragraph, the question must be asked: is it 

appropriate that the current ETD model draw upon an earlier directive dealing specifically with 

employment23?  

19.1. The ETD uses that model, which may arguably be appropriate to the context of 

employment, to extend into the spheres of commerce generally. This is inappropriate.  

19.2. An employment contract defines an ongoing relationship. In it, personal services are 

exchanged for remuneration, which, over the duration of the relationship, accumulate into 

substantial sums.  

19.3. Most frequently, the employer is in a superior negotiating position to that of the 

employee. It is considered reasonable, therefore, in most jurisdictions, to provide some 

protections for those who may be discriminated against in respect of an attribute that they 

possess or display, such as physical disability or sexual preference, when in all relevant 

respects they are suitable to perform the tasks involved in the employment. 

19.4. In contrast, most ordinary business transactions may be only momentary in duration 

and frequently involve only very small sums.  

19.5. Opportunities to engage in alternative transactions may also be readily available. 

19.6. Even more substantial business dealings, such as those partnerships and joint ventures, 

differ.  

19.7. While these may endure for longer periods and involve exchanges of personal services, 

capital and remuneration, they have different entry criteria than those used for entry an 

employment contract.  

19.8. And there is greater equality of bargaining power than when a prospective employee 

applies for a position.  

19.9. None of these distinctions have been examined prior to the ETD being put to the 

Council. 

19.10. The consequence appears to be an overreach in the terms of ETD protection: it would 

appear to have the consequence of imposing inappropriate criteria upon a number of 

commercial transactions. 

19.11. While there should be protections against inappropriate discrimination in respect of the 

exchange of goods and services, those protections must be proportionate and appropriate.  

19.12. There must be capacity to discern the trivial from the substantial. 

                                                           
23 The Framework Employment Directive 2000/78, referred to as the ‘Employment Equality Directive’. See Paul Craig and Grainne 
de Burca, EU Law – Text and Materials, 6th ed. Oxford, at 908 – 913. 
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19.13. Freedom of contract should not be unnecessarily burdened by general measures 

borrowed from a discrete area of legal and economic discourse without clear justifications 

being provided. 

Legal issues  

20. The economic issues require further inquiry. Similar issues arise from the legal perspective. 

However, one is able to be more definitive as to the legal issues because the principles breached 

by the ETD are settled and well-known. 

21. The following are legal arguments against the ETD. 

21.1. Ambiguity: The draft directive is ambiguous and contradictory in its drafting.24Ambiguity 

has implications for the legislatures passing national laws and for the courts interpreting 

them.  

21.2. The ETD will result in ambiguous national legislation: As a directive, to which member state 

legislatures must refer, its ambiguity in drafting means that resulting member state laws 

would be similarly ambiguous. There will not be harmonious laws throughout the 

European Union under the directive because of poor drafting.  

21.3. The ETD will provide an ambiguous guide for courts in the interpretation of national laws: As a part 

of the travaux preparatoires to which courts may refer for assistance in interpreting domestic 

laws passed pursuant to it, the ETD is flawed. Its poor drafting would produce conflicting 

decisions and unpredictable jurisprudence. 

21.4. Disregard for the Rule of Law:25 If passed, the ETD would impair the European Union’s 

reputation for observance and implementation of the Rule of Law. It fails to meet the 

requirements of the Rule of Law in at least four respects.26. 

21.4.1. The ETD invitation for trifling, vexatious, frivolous or unmeritorious claims is both unfair 

and unjust: Claimants face little risk and no penalty in making claims. The processes 

under the ETD are therefore amenable to being abused as instruments of oppression. 

21.4.2. Procedural unfairness: The procedures are fundamentally unfair in several respects. 

The assistance through advice and funding to the complainant that is not available to 

the respondent is an unjust imbalance. Presumptions in favour of the complainant 

make defence of claims nearly impossible.  

                                                           
24 The drafting difficulties are identified in an interactive draft of the ETD at http://www.respectfreedom.eu/draft/. For 
another critique of the drafting, see https://agendaeurope.files.wordpress.com/2014/11/marginalia-1-eu-anti-
discrimination-directive.pdf. 
25 As to the principles of fair trial necessarily followed in order to comply with the Rule of Law, see Tom Bingham 
(formerly Lord Bingham, judicial member of the House of Lords), in The Rule of Law, 2010, Penguin, chapter 9, esp. at 90 
– 93. 
26 See Sir William Blackstone, Commentaries on the Laws of England Book 1 (1765-1769), Introduction, Section 2. 

http://www.respectfreedom.eu/draft/
https://agendaeurope.files.wordpress.com/2014/11/marginalia-1-eu-anti-discrimination-directive.pdf
https://agendaeurope.files.wordpress.com/2014/11/marginalia-1-eu-anti-discrimination-directive.pdf
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21.4.3. Potential that claims will be defended without legal assistance: Some small business 

owners will be unable to afford legal assistance to contest claims. The resulting 

jurisprudence will be complex and unpredictable. 

21.4.4. Change in the burden of proof: The ETD requires a very low standard of proof from 

a complainant. 27 That light burden would be discharged. Once that standard has been 

met, the burden of proof transfers to the respondent to prove innocence of the alleged 

complaint. 28  

21.4.5. The directive provides that the adjusted burden ‘shall not apply to criminal 

procedures29‘. However, this provides insufficient definition. Some member states 

have in the past adopted interpretations as what is ‘criminal’ law and what is ‘civil’ law 

that demonstrate there is a potential for conflict as to when the adjusted standard may 

and may not apply.30  

21.4.5.1. A court must have the capacity to apply a standard that is fair and 

proportionate in the circumstances. The more serious the consequences of a civil 

action, the higher the standard of proof upon a claimant.  The ETD is 

inadequately articulated for this purpose.31In legal proceedings, where they attract 

serious findings and imposition of substantial penalties, they may be treated, for 

the purpose of the standard of proof as similar to criminal proceedings. Under 

the ETD, there is no ability to vary the burden of proof of each and every 

element of liability to a standard32  approaching that of beyond reasonable 

doubt.33  

21.4.5.2. The ETD does not articulate adequately the special rules of evidence34 

or standard of proof35 to which the respondent can successfully rebut the 

presumption of discrimination36.  

21.4.6. Unjust, disproportionate and unfair fines, damages and costs: The ETD recommends 

that there be no upper limit37 upon awards made against the unsuccessful respondent. 

                                                           
27 Danfoss [1989] brought about reversal of the burden of proof in employment cases: European Court of Justice (ECJ) 
Case C-109/88 ECR I-3199. 
28 Recital 24,  
29 Art. 8 (3) ETD. 
30 European Commission, How to Present a Discrimination Claim at 52, available for download at 
http://ec.europa.eu/justice/discrimination/files/present_a_discrimination_claim_handbook_en.pdf. 
31 See The Hon. Justice Duncan Kerr Chev LH ‘A Freedom to be Fair’ http://www.aat.gov.au/about-the-
aat/engagement/speeches-and-papers/the-honourable-justice-duncan-kerr-chev-lh-presid/a-freedom-to-be-fair. 
32 The burden of proof originates from Roman law – actori incumbit probatio (the claimant carries the burden of proof). 
33 Art. 8 (1) ETD. See Loretta De Plevitz, The Briginshaw ‘Standard of Proof’ In Anti-Discrimination Law: ‘Pointing With 
A Wavering Finger’ (2003) http://www.law.unimelb.edu.au/files/dmfile/27_2_2.pdf. 
34 Note that Member States are not prevented from introducing rules which favour claimants not respondents. Art. 8 (2). 
35 Fiona Palmer [2006] ‘Redressing the Balance of Power in Discrimination cases - A shift in the Burden of Proof. 
European Anti-Discrimination law Review 4/2006. 
36 http://ec.europa.eu/justice/discrimination/files/burden_of_proof_en.pdf. 
37 Art. 14 ETD. 

http://ec.europa.eu/justice/discrimination/files/present_a_discrimination_claim_handbook_en.pdf
http://www.aat.gov.au/about-the-aat/engagement/speeches-and-papers/the-honourable-justice-duncan-kerr-chev-lh-presid/a-freedom-to-be-fair
http://www.aat.gov.au/about-the-aat/engagement/speeches-and-papers/the-honourable-justice-duncan-kerr-chev-lh-presid/a-freedom-to-be-fair
http://www.law.unimelb.edu.au/files/dmfile/27_2_2.pdf
http://ec.europa.eu/justice/discrimination/files/burden_of_proof_en.pdf
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However, this too requires much clearer articulation given that claims would range 

from the trivial to the egregious.  

21.4.7. General locus standi: under the general locus standi provisions, other entities or 

associations38 can bring about legal proceedings against a respondent. Also the court 

or other competent bodies39 can, of their own motion. There is no elaboration as to 

what standard of proof would apply in such cases. There is no clear articulation as to 

how standing is to be determined, within what time the action is to be brought or as 

to what remedies are available in actions where the applicant has suffered no offence, 

harm or loss. 

22. Subsidiarity and constitutional considerations: These are major considerations that have not as yet 

been resolved. In the Report, the Presidency summarises the position as at 16 November on 

the ETD and concludes 

‘Further discussion is also needed on a number of other outstanding issues, including the following:  

- the overall scope, certain delegations being opposed to the inclusion of social protection and education 

within the scope;  

- remaining aspects of the division of competences and subsidiarity; and  

- legal certainty regarding the obligations that would be established by the Directive...   

 

Clear progress has been made under the Luxembourg Presidency, particularly on the provisions related 

to disability.  Nevertheless, it is clear that there is still a need for further work before the required 

unanimity can be reached.’40 

23. Essentially those areas that remain outstanding are, in substance, the same as those that 

remained outstanding at the time of the last progress report.41 Each of those issues identified as 

being outstanding is significant:  

23.1. Scope is an extremely complex issue because of questions of subsidiarity and 

constitutional competence on the part of member states – they are inextricably bound 

together and not amenable to easy resolution;  

23.2. Certainty in drafting and effect is a critical issue because the member states would be 

bound to implement the directive according to its current terms.  

Each issue is of much greater importance and of far deeper complexity than appears from the 

Report.  

                                                           
38 Art. 8 (5) ETD. 
39 Art. 8 (4) ETD. 
40 III OUTSTANDING ISSUES and IV CONCLUSION, at (8) of the Report. 
41 Ibid 
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24. The ETD is contrary to European treaties and covenants: The European Convention on Human Rights, to 

name just one of a number of international instruments binding upon member states, 

42guarantees European Union citizens equality before the law.43 The ETD attempts to move 

from an equality of treatment before the law to the creation of privileged classes of persons 

who are to be treated, as Orwell said in Animal Farm, ‘more equally than others’. It also fails to 

protect the freedoms of religion, conscience and belief and of speech and association.44States 

implementing the directive will be amenable to the jurisdiction of the European Court of 

Human Rights and to the European Court of Justice for not having accorded citizens 

guaranteed rights. 

24.1. ‘Offence as a criterion of liability is not consistent with European values. Subjective offence to the 

individual cannot promote a tolerant pluralistic society. Instead, it creates divisions and 

discourages social cohesion. As the European Court of Human Rights has stated:  

Although the Court recognises that it is possible that tension is created in situations where a religious 

or any other community becomes divided, it considers that this is one of the unavoidable consequences of 

pluralism. The role of the authorities in such circumstances is not to remove the cause of tension by 

eliminating pluralism, but to ensure that the competing groups tolerate each other.45  

24.2. The ETD is contrary to values established by jurisprudence in the European Union: It is a 

fundamental value of the European Union that there be freedom to express one’s self, even 

if that expression has the effect of offending others.46The ETD runs contrary to those 

values as is evident from the following quote from the Commission at a time when there 

were violent reactions to exercises of such freedoms: 

The Commission considers that freedom of expression, media freedom and pluralism are fundamental 

values in democratic societies and seeks to ensure respect for them by means of all the instruments 

available to it within its competences.  

Pursuant to Article 52(3) of the Charter of Fundamental Rights, the Commission 

interprets the Charter, when it is applicable, in line with the European Convention on 

Human Rights. The European Court of Human Rights has made it clear that freedom of 

                                                           
42 See Universal Declaration of Human Rights, adopted and proclaimed by United Nations General Assembly Resolution 
217A (III) (10 Dec 1948) (‘UDHR’), Art. 18; International Covenant on Civil and Political Rights, adopted and opened for 
signature by the U.N. General Assembly Resolution 2200A (XXI) on 16 Dec 1966, entered into force 23 March 1976 
(‘ICCPR’), Art. 18; European Convention for the Protection of Human Rights and Fundamental Freedoms, opened for 
signature by the Council of Europe on 4 Nov. 1950, entered into force 3 September 1953 (‘European Convention’), Art 9; 
United Nations Declaration on the Elimination of All Forms of Intolerance and Discrimination Based on Religion or 
Belief, proclaimed by United Nations General Assembly Resolution 36/55 (25 Nov. 1981). 
43 European Convention on Human Rights (2000) Art. 14, Protocol 12 
44Coleman and Siska at note 7. 
45 Serif v. Greece, ECHR App. No. 38178/97, 1999, par. 53; see also Metropolitan Church of Bessarabia v. Moldova, ECHR App. 
No. 45701/99, 2001, par. 116. 
46 For an overview of the implementation in respective states see the discussion in Norman Doe, Law and Religion in Europe 
– A Comparative Introduction, (2011, Oxford) 78-87. 
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expression extends to information and ideas that may ‘offend, shock or disturb the State or 

any sector of the population’…47 

 

Conclusions 

 

25. The ETD is a flawed legislative initiative that will compromise fundamental freedoms and cause 

costs and administrative burdens to be cast upon member states and their citizens. Increased 

litigation will result from the uncertainties inherent in the text. Frivolous legal actions are 

encouraged by its text. 

26. The time for reconsideration of the ETD is during the current Dutch presidency because: 

26.1. Germany’s national government is conservative and remains, at the moment, strongly 

opposed to the ETD; 

26.2. As noted, the new Presidency from the Netherlands is being encouraged domestically 

to: 

26.2.1. Augment the economic position of the Netherlands and the European Union 

by clearing off impediments to growth; 

26.2.2. Rid the European Union of the ETD in particular, which one of its former 

Presidents has recently described as an ‘absurd piece of legislation’ and the Dutch 

Presidency as ‘a great opportunity to [rid it] from the agenda’ 48; 

26.3. The new Polish conservative government may be encouraged to vote with Germany 

against the legislation. 

27. The arguments to be used are, mainly, secular in nature. Despite any critics personal or 

institutional viewpoint, the criticisms can be made legitimately without recourse to any particular 

philosophical or ideological position. Representatives of sovereign governments, NGOs, 

academics, legal practitioners, business leaders and religious alike can all make the criticisms.  

 

Professor Neville Rochow SC 

11 January 2016 

Brussels 

                                                           
47  Question for written answer E-000606-15 to the Commission Nathan Gill (EFDD), Subject: Hate speech; Answer 

given by Ms Jourová on behalf of the Commission. The answers referenced here are taken from those published in the 

European Register, 29 April 2015, on Freedom of Expression.   

48 http://www.respectfreedom.eu/wp-content/uploads/2015/12/Bolkestein-Article-English-Translation.pdf  

 

http://www.respectfreedom.eu/wp-content/uploads/2015/12/Bolkestein-Article-English-Translation.pdf
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